
15SCOB [2021] HCD  Uthpal Kumar Roy & ors. Vs.  Meghnad Shaha & anr. (Md. Badruzzaman, J)      77 

15 SCOB [2021] HCD 77 
 
HIGH COURT DIVISION 
 
(CRIMINAL APPELLATE JURISDICTION) 
 
CRIMINAL APPEAL NO. 1660 of 2016. 
 
Uthpal Kumar Roy and three others.  

...Accused-Appellants.                                                                                  
-Versus- 
Meghnad Shaha and another. 

...Respondents. 
    
Mr. Md. Abdur Rashid, Advocate  
 ... For the appellants. 
 

Mr. Rehan Hossain, Advocate 
            …For  respondent No. 1. 
  
Dr. Md. Bashir Ullah DAG with 
Mr. MMG Sarwar AAG and  
Ms. Farzana Shampa AAG  
 ........For the State 
          
Heard on: 20.08.2020, 27.08.2020, 
03.09.2020 
Judgment on: 10.09.2020. 

 
Present:    
Mr. Justice Jahangir Hossain  
And  
Mr. Justice Md. Badruzzaman  
 
Editor’s Note: 
The main issue before the High Court Division in this case was whether in a case under 
section 11(Ga) of Nari O Shishu Nirjatan Daman Ain, 2000 charge can be framed 
against an accused for causing simple hurt to the wife by the husband or his relations 
for demand of dowry without any injury certificate upon medical examination of the 
victim wife under section 32 of the Ain, 2000. The court answered it in negative and held 
that during taking cognizance or framing of charge under section 11 (Ga) or 11(Ga)/30 
of Nari-O-Shishu Nirjatan Daman Ain, 2000 the tribunal must satisfy itself that the 
prosecution has fulfilled two criteria to establish its case against the accused; Firstly, the 
victim wife, as per section 32 of the Ain, has been medically examined in the 
Government Hospital or in any private Hospital, recognized by the Government and; 
Secondly, in support of such examination there is a medical examination certificate 
before the tribunal issued by the Medical officer of the particular hospital showing 
therein that the victim wife has sign of simple hurt in her person. 
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Ingredients of Section 11(Ga) of Nari O Shishu Nirjatan Daman Ain, 2000: 
To establish a case against the accused under section 11(Ga), the prosecution must 
prove two  facts i.e the accused (a) demanded dowry to the wife and (b) caused simple 
hurt to the wife on failure of such demand. If the prosecution fails to establish a prima 
facie case against the accused to fulfill any of the two conditions, cognizance cannot be 
taken or charge cannot be framed against him under section 11(Ga) of the Ain 2000. 
Likewise, after framing of charge under section 11(Ga), upon a prima facie case, if the 
prosecution fails to prove one of the said two conditions by adducing evidence an 
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accused  cannot be  punished under section 11(Ga) of the Ain, 2000. Because, if the 
offence of demand of dowry is proved but the offence of causing ‘simple hurt’ for such 
demand is not proved, the offence will fall under section 3 of  Joutuk Nirodh Ain, 2018. 
Likewise, if only offence of causing ‘simple hurt’ to the wife by the husband or any 
person stated in section 11(Ga) of the Ain 2000 is proved and demand of dowry is not 
proved, the offence must fall under the provision of Penal Code.                    ... (Para 14) 
 
Section 319 of Penal Code, 1860: 
By now it has been settled by judicial pronouncements that the term ‘hurt’ as defined in 
section 319 of the Penal Code is synonymous to the term ‘simple hurt’. According to 
section 319 of the Penal Code, whoever causes bodily pain, disease or infirmity to any 
person is said to cause hurt. The expression ‘bodily pain’ means that the pain must be 
physical as opposed to any mental pain. So, emotionally or mentally hurting somebody 
will not be hurt within the meaning of section 319.                                            ...(Para 17) 
 
Section 23 of Nari O Shishu Nirjatan Daman Ain, 2000: 
Under section 23 of the Ain, 2000 even medical examination report can be admitted into 
evidence during trial without any oral testimony of the concern Doctor who has 
prepared the same.                                                                                                 ...(Para 18) 
 
Section 11(Ga) of Nari O Shishu Nirjatan Daman Ain, 2000: 
If the wife is allowed to proceed a case under sections 11(Ga)/30 of the Ain 2000 against 
the husband and his relations for the allegation of causing her simple hurt for dowry on 
the basis of only oral statements made in the petition of complaint or FIR, as the case 
may be, supported by oral statements of the witnesses before the inquiry officer or 
investigation officer, without having at least a medical examination certificate in 
support of the alleged simple hurt that would give the wife an opportunity to use the 
special law, under which all offences are non-compoundable, non-bailable and 
cognizable, as a sword of unnecessary harassment to husband and his relations.  

           ...(Para 22) 
Section 11 and 32 of Nari O Shishu Nirjatan Daman Ain, 2000: 
In a case under section 11 of the Ain , the wife is, obviously the victim of the offence 
under the Ain, 2000. Accordingly, she must take treatment for the injury allegedly 
caused by the accused from the hospital specified in section 32 of the Ain for prima facie 
proving the nature of such injury i.e whether the same is simple or grievous hurt. Since 
the Ain is a special law, there is no scope on the part of the victim of the offence covered 
by the Ain to receive any treatment from any hospital other than the hospital specified 
in section 32 or use the medical examination certificate procured there from to prove 
the nature of injury.                    ...(Para 25) 
 
Section 11 (Ga) or 11(Ga)/30 of Nari-O-Shishu Nirjatan Daman Ain, 2000 read with 
section 32 of the same Act: 
Our considered view is that during taking cognizance or framing charge of an offence 
against an accused under section 11 (Ga) or 11(Ga)/30 of Nari-O-Shishu Nirjatan 
Daman Ain, 2000, apart from considering other prosecution materials, the tribunal 
must satisfy itself that the prosecution has fulfilled two criteria to establish its case 
against the accused; Firstly, the victim wife, as per section 32 of the Ain, has been 
medically examined in the Government Hospital or in any private Hospital, recognized 
by the Government for that purpose regarding the injury caused by the accused and; 
Secondly, in support of such examination there is a medical examination certificate 
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before the tribunal issued by the Medical officer on duty in the particular hospital 
showing therein that the victim wife has sign of simple hurt in her person. The tribunal 
shall not take cognizance or frame charge of an offence punishable under section 11 
(Ga) or 11(Ga)/30 of the Ain, 2000 against an accused without having a medical 
examination certificate from Government Hospital or any private Hospital, recognized 
by the Government for that purpose in view of the provision under section 32 of the said 
Ain in support of simple hurt of the victim wife.              ... (Para 26) 
 
 

JUDGMENT 
 

Md. Badruzzaman, J.  
  

1. This appeal is directed against an order dated 31.01.2016 passed by learned Judge, 
Nari-O-Shishu Nirjatan Daman Tribunal No.2, Chapainawabgonj in Nari-O-Shishu Case No. 
34 of 2015 corresponding to G.R No. 258 of 2014 (Shib) arising out of Shibgonj Police 
Station Case No. 4 dated 1.8.2014 framing charge against the appellants under sections 
11(Ga)/30 of Nari-O-Shishu Nirjatan Daman Ain 2000, now pending before the said 
Tribunal.  

 
2. At the time of admission of appeal, this Court vide ad-interim order dated 29.03.2016 

stayed operation of the impugned order for a period of three months which, upon extension, 
is still continuing. 

 
3. The prosecution story, in short, is that on 01.08.2014 respondent No.1  (Father of the 

victim), lodged First Informant Report with Shibgonj Police Station, Chapainawabgonj 
against the accused-appellants alleging, inter alia,  that on 07.03.2011 marriage between his 
daughter, Dr. Tapashi Shanda ( the alleged victim) and accused No. 01 ( appellant No.1) was 
held as per Hindu Law and some furniture, ornaments, TV etc. were gifted to her daughter at 
the time of marriage and after marriage, while his daughter was living at Dhaka, accused 
No.1 demanded one flat, cash taka and ornaments as dowry at the instance of other accused 
(respondents No. 2-4) from his daughter. Upon her refusal, they physically and mentally 
tortured her and lastly on 27.07.2014 his daughter came to the house of accused No. 1. On 
28.07.2014 at 14:00 hours the accused persons again demanded one flat, cash taka and 
ornaments as dowry from her and on her refusal, accused No. 1 beat her indiscriminately with 
lathi, iron rod etc. at the instance of other accused. She fell down on the floor and other 
accused kicked her causing serious bleeding injury. Hearing hue and cry, some neighbors 
came to the place of occurrence and all accused left the place. After getting the information, 
the informant went to the house of accused No. 1 and took the victim to Rajshahi where she 
was treated in a local private hospital. The case was registered as Shibgonj Police Station 
Case No. 4 dated 01.08.2014 under sections 11(Ga)/30 of Nari-O-Shishu Nirjaton Daman 
Ain, 2000 (herein after referred to as the Ain 2000). 

 
4. After investigation, the police submitted charge sheet against the accused-appellants 

being charge sheet No. 373 dated 30.11.2014 under sections 11(Ga)/30 of the Ain 2000. The 
appellants obtained bail on different dates.  

 
5. Being ready, the case was transferred to Nari-O-Shishu Nirjaton Daman Tribunal No. 

2, Chapainawabgonj for trial and registered as Nari-O-Shishu Case No. 34 of 2015. Learned 
Judge then fixed the case for charge hearing. The accused appellants filed an application 
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under section 265C of the Code of Criminal Procedure for discharge on the ground that the 
prosecution has failed to establish a prima facie case to frame charge against them. Their 
contention was that they were not at all involved with the occurrence as alleged in the FIR; 
that the informant’s daughter (victim) was a unruly and uncontrollable; that she had suicidal 
tendency and that earlier she attempted to commit suicide on several occasions  for which 
accused-appellant No.1 was constrained to divorce her on 22.7.2014; and after receiving the 
divorce letter, the informant filed the instant case with concocted story; that  though as per 
F.I.R, the victim was undertaking medical treatment after the alleged date of occurrence in a 
private clinic at Rajshahi, but no medical certificate has been submitted supporting the 
allegation of simple hurt which is the main ingredient under section 11(Ga) of the Ain 2000 
and the investigation officer also failed to mention the name of the clinic where the victim 
was treated and failed to examine any doctor as witness to prove the allegation of causing 
simple hurt which is mandatory under section 32(1) of the Ain, 2000. 

 
6. The Tribunal without considering the contentions of the appellants framed charge 

against them under sections 11(Ga)/30 of the Ain, 2000 upon rejecting their application for 
discharge vide the impugned order dated 31.01.2016. 

 
7. Respondent No.1 has filed affidavit-in-reply and supplementary affidavit to oppose the 

appeal stating, inter alia, that the victim wife, after occurrence, was admitted to CDM 
Hospital, Rajshahi for treatment on 28.07.2014 and after receiving treatment, she was 
released on 30.07.2014 and a Discharge Certificate was issued on 30.07.2014 to that effect; 
that a Medical Officer of CDM Hospital, Rajshahi issued Injury Certificate which was sent 
through a forwarding letter to Shibgonj Police Station on 16.10.2014 as per the request of the 
police. But unfortunately, police did not mention those facts in the charge sheet; that CDM 
Hospital is a private hospital having trade license and registration from the Government.  

 
8. Mr. Md. Abdur Rashid, learned Advocate appearing for the appellants submits that 

though as per F.I.R the victim received medical treatment after the alleged date of occurrence 
i.e. on 28.07.2014 in private clinic at Rajshahi but no medical certificate has been submitted 
before the tribunal to establish the allegation of simple hurt.  Learned Advocate further 
submits that  as per section 32(1) of the Ain 2000, the victim under the Ain shall be medically 
examined in Government Hospital or in any Hospital authorized by the Government for this 
purpose; but in the instant case, the victim was not taken to any Government or private 
Hospital authorized by the Government for that purpose and this vital issue  should have been 
considered by the Court below at the time of framing charge and ought to have discharged  
the accused appellants. To support this contention he relied upon the case of Md. Alamgir 
Matubbar vs. The State reported in 38 BLD (2018) 422. 

  
9. Learned Advocate further submits that since the FIR has been lodged after divorce, the 

case is not maintainable. Learned Advocate further submits that admittedly, the prosecution 
has failed to produce any medical certificate in support of the injury of the alleged victim 
before the IO or the trial Court before framing charge. Learned Advocate further submits that 
discharge certificate dated 30.07.2014, injury certificate dated 16.10.2014, trade license dated 
29.09.2019 and other documents which have been filed in this appeal are procured 
subsequently for the purpose of filling up the lacuna of the prosecution case which should not 
be considered at this stage.  

 
10. On the other hand, Mr. Rehan Hossain, learned advocate appearing for respondent 

No.1 by supporting the impugned order submits that non-disclosure of vital evidence was the 
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exclusive fault of the police who submitted the charge sheet for which the informant as well 
as the victim should not suffer. Learned Advocate further submits that, if permitted by this 
Court, there is scope to produce those medical documents for proving the prosecution case of 
causing simple injury to the victim and there is also scope on the part of the accused to raise 
objection regarding their genuineness during trial. 

  
11. Learned Advocate further submits that apart from medical documents, there is 

specific allegation of assault upon the victim wife by the accused appellants for dowry in the 
FIR which has been supported by statements of the witnesses recorded under section 161 of 
the Cr.P.C which has been reflected in the charge sheet from which tribunal was of the 
opinion that there was ground for presuming that the accused have committed the offence and 
accordingly, framed charge against them.  As such, the tribunal committed no illegality. 

 
12. We have heard the learned Advocates and perused the records. The main issue before 

us is whether in a case under section 11(Ga) of Nari O Shishu Nirjatan Daman Ain, 2000 
charge can be framed against an accused for causing simple hurt to the wife by the husband 
or his relations for demand of dowry without any injury certificate upon medical examination 
of the victim wife under section 32 of the Ain, 2000.  

 
13. The Nari-O-Shishu Nirjatan Daman Ain, 2000 is a special law enacted to provide 

stringent provision for prevention of offences of oppression to women and children and to 
provide for adequate measure for effective punishment. As per section 3 of the Ain, this law 
has overriding effect over all other laws for the time being in force. Though at the relevant 
time there was provision for punishment for the offence of demanding dowry in the Dowry 
Prohibition Act 1980 but section 11(Ga) has been inserted in the Ain for causing “simple 
hurt” to the wife for demand of dowry. For better understanding section 11 of the Ain is 
quoted verbatim below: 

ÔÔ11| ‡hŠZy‡Ki Rb¨ g„Zy¨ NUv‡bv, BZ¨vw`i kvw Í̄| -hw` †Kvb bvixi ¯̂vgx A_ev ¯v̂gxi wcZv, gvZv, AwffveK, 

AvZ¥xq ev ¯v̂gxi c‡¶ Ab¨ †Kvb e¨w³ †hŠZy‡Ki Rb¨ D³ bvixi g„Zy¨ NUvb ev g„Zy¨ NUv‡bvi †Póv K‡ib,  

wKsev D³ bvix‡K gvivZ¥K RLg (grievous hurt)  K‡ib ev mvaviY RLg (simple hurt) K‡ib Zvnv 

nB‡j D³ ¯̂vgx, ¯̂vgxi wcZv, gvZv, AwffveK, AvZ¥xq ev e¨w³- 

(K) g„Zy¨ NUv‡bvi Rb¨ g„Zy¨`‡Û ev g„Zy¨ NUv‡bvi †Póvi Rb¨ hve¾xeb Kviv ‡̀Û `Ûbxq nB‡eb Ges Dfq 

†¶‡Î D³ `‡Ûi AwZwi³ A_©̀ ‡ÛI `Ûbxq nB‡eb; 

(L) gvivZ¥K RLg (grievous hurt) Kivi Rb¨ hve¾xeb mkªg Kviv`‡Û A_ev AbwaK evi ermi wKš‘y 

Ab~¨b cvuP ermi Kviv`‡Û `Ûbxq nB‡eb Ges D³ `‡Ûi AwZwi³ A_©̀ ‡ÛI `Ûbxq nB‡eb; 

(M) mvaviY RLg (simple hurt) Kivi Rb¨ AbwaK wZb ermi wKš‘y Ab~¨b GK ermi mkªg Kviv`‡Û `Ûbxq 

nB‡eb Ges D³ `‡Ûi AwZwi³ A_©̀ ‡ÛI `Ûbxq nB‡eb|ÕÕ   
 
14. A plain reading of section 11 of the Ain, 2000 as a whole clearly suggests that causing 

simple hurt to the wife for demand of dowry by the husband or his father, mother, guardian, 
any relative or other person on his behalf is one of the main ingredients for constituting an 
offence under sub-section (Ga) of section 11 of the Ain. To establish a case against the 
accused under section 11(Ga), the prosecution must prove two  facts i.e the accused (a) 
demanded dowry to the wife and (b) caused simple hurt to the wife on failure of such 
demand. If the prosecution fails to establish a prima facie case against the accused to fulfill 
any of the two conditions, cognizance cannot be taken or charge cannot be framed against 
him under section 11(Ga) of the Ain 2000. Likewise, after framing of charge under section 
11(Ga), upon a prima facie case, if the prosecution fails to prove one of the said two 
conditions by adducing evidence an accused  cannot be  punished under section 11(Ga) of the 
Ain, 2000. Because, if the offence of demand of dowry is proved but the offence of causing 
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‘simple hurt’ for such demand is not proved, the offence will fall under section 3 of  Joutuk 
Nirodh Ain, 2018. Likewise, if only offence of causing ‘simple hurt’ to the wife by the 
husband or any person stated in section 11(Ga) of the Ain 2000 is proved and demand of 
dowry is not proved, the offence must fall under the provision of Penal Code.  

 
15. Now question arises as to how a prima facie case against the accused can be 

established for taking cognizance  or framing charge against the accused under section 
11(Ga) of the Ain 2000 ? In other words, what criteria should be followed by the tribunal 
during taking cognizance of the offence or framing charge against an accused in such a case?   

 
16. It is settled principle that if the prosecution upon gathering prosecution materials, oral 

or documentary, can establish a prima facie case against the accused before the Court that 
there is ground to presume that the accused has committed an offence, the Court shall frame 
charge against the accused. To establish a prima facie case of the offence of demand of 
dowry by the accused to the wife may be established by making specific allegation in the 
petition of complaint or FIR, as the case may be, supported by oral testimony of the witnesses 
before the inquiry officer or the investigating officer. But question arises as to how a prima 
facie case of causing ‘simple hurt’ for demand of dowry can be established?    

 
17. The term ‘simple hurt’ is used nowhere in Nari-O-Shishu Nirjatan Ain Ain, 2000 or in 

the Penal Code. Only in sections 319, 321 and 323 of the Penal Code the word ‘hurt’ has 
been used. Likewise, in some other sections of the Penal Code the term ‘grievous hurt’ has 
been used. By now it has been settled by judicial pronouncements that the term ‘hurt’ as 
defined in section 319 of the Penal Code is synonymous to the term ‘simple hurt’. According 
to section 319 of the Penal Code, whoever causes bodily pain, disease or infirmity to any 
person is said to cause hurt. The expression ‘bodily pain’ means that the pain must be 
physical as opposed to any mental pain. So, emotionally or mentally hurting somebody will 
not be hurt within the meaning of section 319. ‘Causing disease’ means communicating a 
disease to another person. ‘Infirmity’ means inability of an organ of the body to perform its 
normal function which may either be temporary or permanent. Punishments for voluntarily 
causing hurt in different situation have been described in sections 321 and 323 of the Penal 
Code. To differentiate ordinary hurt covered by sections 319, 321 and 323, from that of 
grievous hurt, the expression ‘simple hurt’ has come into popular use. 

 
18. In the cases involving manslaughter or causing hurt (simple or grievous) to the human 

body, usually doctors are invited to ascertain the cause of death or the cause of injuries, the 
effect of injuries, the probable weapon used and the nature of injuries. Their opinions are 
called opinions of experts (section 45 of the Evidence Act). Medical evidence proves that the 
injuries could have been caused in the manner alleged and the grievous or simple hurt, as the 
case may be, have been caused by such injuries. Under section 23 of the Ain, 2000 even 
medical examination report can be admitted into evidence during trial without any oral 
testimony of the concern Doctor who has prepared the same. The expert report is an 
important piece of evidence and, when corroborated by other evidence, can be the basis of 
conviction. These are considered useful evidence by the courts as it is accepted that 
documentation of facts during the course of treatment of a patient is genuine and unbiased, 
but subject to proof. Only a physician or surgeon can give opinion as to the nature and effect 
of the injuries on body, manner or instrument by which such injuries were caused or whether 
the injury or wounds are simple, grievous or fatal in nature. An ordinary man should not 
allow to ascertain whether the injury caused is ‘simple’ or ‘grievous’ in nature inasmuch as 
general opinion perception may quite differ from legal meaning. It is wrong to say that the 
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medical evidence is only opinion evidence, it is often direct evidence of the facts found upon 
the victim’s person (Smt. Majindra Bala Mehra vs. Sulil Chandra, AIR 1960 SC 706). 
Though medical evidence is not always direct evidence as to how an injury in question was 
done, but it denotes on how that, in all probabilities, was caused.  The allegation as to who 
has caused the injury to the victim can be proved by oral evidence but the nature of such 
injury i.e whether the same is grievous or simple, can be proved by medical evidence. 

 
19. In MM Ishak vs State and another ( 56 DLR, 2004 page 516) a complaint case was 

filed by the wife against her husband and another under section 11(Kka)/30 of the Ain, 2000 
on the allegation that her husband and other accused on different dates demanded dowry from 
her, which she paid. The accused husband used to mentally and physically torture her for 
dowry and lastly on the date of occurrence the husband demanded dowry of Tk. three lac and 
as she expressed her inability to meet such demand, the husband continued torture on her as 
before. The wife was not examined by any doctor. Upon entrusted with investigation, the 
police submitted final report but the tribunal, upon examination of the materials on records 
took cognizance against the accused under the aforesaid sections of law. The accused 
challenged the proceeding under section 561A of the Cr.P.C. The High Court Division 
quashed the proceeding by observing as follows: 

“There is vague and unspecific allegation of torture. Mental or physical torture and 
causing hurt or injury are not the same act. The allegation of torture does not mean 
causing hurt. Thus the vague and unspecific allegation of torture made in the First 
Information Report does not attract an offence under section 11(Kha) of the Ain. So, 
the allegations made in the first information report, even if are taken as true, do not 
constitute an offence punishable under section 11(Kha) or 11(Kha)/30 of the Ain. ” 

 
20. In Umme Kulsum @ Zinat Ara vs Shahidul Islam and others [ 19 BLC (2014) 17] the 

wife lodged FIR with police station against her husband and others under sections 
11(Kha)/30 of the Ain, 2000 on the allegation that the accused persons for demand of dowry 
caused her bodily hurt. The police, after investigation, submitted final report. The informant 
filed Naraji Petition and the tribunal, accepted the final report and rejected the Naraji Petition 
which has been challenged in appeal before the High Court Division. The High Court 
Division expressed the same view as has been taken by their Lordships in the case reported in 
56 DLR 516. 

  
21. In Md. Alamgir Matubbar vs. The State reported in 38 BLD 2018 page 422, the 

victim wife filed a case under section 11(Ga) of Nari-O-Shaishu Nirjatan Daman Ain against 
the husband and others on the allegation of torture her physically and mentally for demand of 
dowry who took treatment in Rajoir Hospital and during investigation, the police could not 
procure any injury certificate because she did not take treatment from government hospital. 
Police filed final report but the tribunal took cognizance against the husband and others under 
sections 11(Ga)/30 of the Ain, 2000. The husband challenged the order before this Division 
in appeal and a Division Bench of this Court set aside the order of the tribunal observing as 
follows:  

“we find no reason to disbelieve or ignore the final report in the absence of any medical 
document or any kind of reliable evidence in support of the alleged beating for demand of 
dowry. The process of law must not be used as an engine of harassment”.    
 
22. The above decisions and discussion suggest that, if the wife is allowed to proceed a 

case under sections 11(Ga)/30 of the Ain 2000 against the husband and his relations for the 
allegation of causing her simple hurt for dowry on the basis of only oral statements made in 
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the petition of complaint or FIR, as the case may be, supported by oral statements of the 
witnesses before the inquiry officer or investigation officer, without having at least a medical 
examination certificate in support of the alleged simple hurt that would give the wife an 
opportunity to use the special law, under which all offences are non-compoundable, non-
bailable and cognizable, as a sword of unnecessary harassment to husband and his relations. 
It would not be out of context to say that, if the victim wife is unable to be examined by 
doctor, in any way, in  support of her injury for demand of dowry and cannot file a case under 
section 11(Ga) of the Ain 2000 for want of injury certificate she would not be remedy less 
because of the fact that in such situation, she would be at liberty to lodge petition of 
complaint in the Court or an FIR before the police station, as the case may be, against the 
accused for the offence of demand of dowry under section 3 of Joutuk Nirodh Ain, 2018 ( 
Act No. XXXIX of 2018) without having a medical examination certificate. It is to be 
mentioned here that an offence under section 3 is also a cognizable and non-bailable offence 
under section 7 of the said Ain, 2018 containing the provision of maximum punishment  of 
five years under section 3 thereof whereas, the maximum punishment under section 11(Ga) of 
the Ain 2000 is three years only.  

 
23. Now another question arises in which hospital the medical examination of the victim 

wife shall be done and from where a certificate of such medical examination shall be 
obtained ?    

 
24. The answer has been laid down in section 32 of the Ain, 2000 which is quoted below: 
ÔÔ 32| Aciv‡ai wkKvi e¨w³i †gwWK¨vj cix¶v|  

(1) GB AvB‡bi Aaxb msNwUZ Aciv‡ai wkKvi e¨w³i †gwWK¨vj cix¶v miKvix nvmcvZv‡j wKsev miKvi 

KZ„©K GZ ỳ‡Ï‡k¨ ¯̂xK…Z †Kvb †emiKvix nvmcvZv‡j m¤úbœ Kiv hvB‡e| 

(2) Dc-aviv (1) G D‡jøwLZ †Kvb nvmcvZv‡j GB AvB‡bi Aaxb msNwUZ Aciv‡ai wkKvi e¨w³i wPwKrmvi 

Rb¨ Dcw ’̄Z Kiv nB‡j, D³ nvmcvZv‡ji KZ©e¨iZ wPwKrmK Zvnvi †gwWK¨vj cix¶v AwZ ª̀æZ m¤úbœ Kwi‡e 

Ges D³ †gwWK¨vj cix¶v msµvšÍ GKwU mvwU©wd‡KU mswkøó e¨w³‡K cÖ̀ vb Kwi‡e Ges GBiƒc Aciva 

msNU‡bi welqwU ¯’vbxq _vbv‡K AewnZ Kwi‡e| 

(3) GB avivi Aaxb hyw³m½Z mg‡qi g‡a¨ †Kvb †gwWK¨vj cix¶v m¤úbœ bv Kivi †¶‡Î, Zrm¤ú‡K© e¨vL¨v 

m¤¦wjZ cÖwZ‡e`b chv©‡jvPbvi ci wbqš¿YKvix Kg©KZv© wKsev, †¶ÎgZ, †gwWK¨vj cix¶vi Av‡`k cÖ̀ vbKvix 

KZ„©c¶ ev Zvnvi wbKU nB‡Z ¶gZvcªvß Kg©KZv©, g¨vwR‡÷ªU,  U«vBey¨bvj ev mswkøó Ab¨ †Kvb KZ„©c¶ hw` GB 

wm×v‡šÍ DcbxZ nb †h, hyw³m½Z mg‡qi g‡a¨ †gwWK¨vj cix¶v m¤úbœ bv nIqvi Rb¨ mswkøó wPwKrmKB `vqx, 

Zvnv nB‡j Dnv v̀qx e¨w³i A`¶Zv ev Am`vPiY ewjqv we‡ewPZ nB‡e Ges GB A`¶Zv I Am`vPiY Zvnvi 

evwl©K †Mvcbxq cÖwZ‡e`‡b wjwce× Kiv nB‡e Ges Dchy³ †¶‡Î PvKzix wewagvjv Abyhvqx Zvnvi weiæ‡× e¨e¯’v 

MÖnY Kiv hvB‡e, Ges mswkøó wPwKrm‡Ki weiæ‡× KZ©‡e¨ Ae‡njvi Rb¨ Zvnvi wb‡qvMKvix KZ„©c¶ ev 

†¶ÎgZ, h_vh_ KZ„©c¶ KZ„©K e¨e ’̄v MÖn‡Yi Rb¨ U«vBey¨bvj wb‡ ©̀k w`‡Z cvwi‡e|ÕÕ  

  
25. The provisions under section 32 of Nari-O-Shishu Nirjatan Daman Ain, 2000 are 

clear and unambiguous.  This section provides that the medical examination of the victim of 
the commission of offence under the Ain shall be done in the Government hospital or any 
other private hospital recognized by the Government for the purpose. The section also 
provides for quick medical examination of the victims and for providing medical examination 
certificate to the person concerned and for informing the local police station about the 
commission of offence. It also provides for punitive action against the medical officer or 
doctor guilty of negligence in doing medical examination within reasonable time. In a case 
under section 11 of the Ain , the wife is, obviously the victim of the offence under the Ain, 
2000. Accordingly, she must take treatment for the injury allegedly caused by the accused 
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from the hospital specified in section 32 of the Ain for prima facie proving the nature of such 
injury i.e whether the same is simple or grievous hurt. Since the Ain is a special law, there is 
no scope on the part of the victim of the offence covered by the Ain to receive any treatment 
from any hospital other than the hospital specified in section 32 or use the medical 
examination certificate procured there from to prove the nature of injury. 

 
26. Our considered view is that during taking cognizance or framing charge of an offence 

against an accused under section 11 (Ga) or 11(Ga)/30 of Nari-O-Shishu Nirjatan Daman 
Ain, 2000, apart from considering other prosecution materials, the tribunal must satisfy itself 
that the prosecution has fulfilled two criteria to establish its case against the accused; Firstly, 
the victim wife, as per section 32 of the Ain, has been medically examined in the Government 
Hospital or in any private Hospital, recognized by the Government for that purpose regarding 
the injury caused by the accused and; Secondly, in support of such examination there is a 
medical examination certificate before the tribunal issued by the Medical officer on duty in 
the particular hospital showing therein that the victim wife has sign of simple hurt in her 
person. The tribunal shall not take cognizance or frame charge of an offence punishable 
under section 11 (Ga) or 11(Ga)/30 of the Ain, 2000 against an accused without having a 
medical examination certificate from Government Hospital or any private Hospital, 
recognized by the Government for that purpose in view of the provision under section 32 of 
the said Ain in support of simple hurt of the victim wife. 

 
27. Now, coming back to the instant case. Admittedly, the FIR has been lodged by the 

father of the alleged victim wife under sections 11(Ga)/30 of Nari-O-Shishu Nirjatan Daman 
Ain, 2000 against the husband (appellant No.1) and his three full brothers (appellants No. 2-
4) on the allegation that on the date of occurrence the accused indiscriminately caused injury 
on different parts  of the body of the victim wife with lathi and iron rod having failed to fulfill 
their demand of dowry and she had been treated in different clinics of Rajshahi. During 
investigation, the statements of five witnesses including the victim wife have been recorded 
by police under section 161 of the Cr.P.C. Except the victim, the others are not eye witnesses 
of the occurrence but they heard about the incident from the victim. Three witnesses 
including the victim stated that she had been treated by local doctor. The police without 
procuring any certificate of medical examination of the victim or without examining any 
doctor submitted charge sheet against the appellants under sections 11(Ga)/30 of the Ain, 
2000 on the basis of the oral statements of the witnesses. It appears that the appellants in their 
discharge application, amongst other defense plea, categorically stated that they caused no 
injury to the victim for demand of dowry and the victim had not been examined in any 
Government Hospital or any private Hospital recognized by the Government for the alleged 
injury and prayed for their discharge. Admittedly, during framing charge, there was no 
medical certificate before the tribunal in support of injury or treatment of the victim.  

 
28. On perusal of the impugned order it appears that the tribunal without addressing the 

issue regarding medical examination of the victim  under section 32 of the Ain, mechanically 
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framed charge against the appellants under sections 11(Ga)/30 of the Ain. It appears that the 
prosecution could not establish a prima facie case against the accused appellants under the 
said sections of law from which it can be presumed that the accused appellants committed 
offence under sections 11(Ga)/30 of the Ain, 2000 so that the charge under the said section 
can be framed against them. In the facts and circumstances of the case, the tribunal ought to 
have held that, without examination of the victim wife in the Government hospital or any 
private hospital, recognized by the Government for that purpose, charge against the 
appellants could not be  framed under sections 11)Ga)/30 of the Ain 2000 and accordingly, 
should have discharged the appellants. The tribunal without considering such aspect of the 
case most illegally framed charge against the appellants under sections 11(Ga)/30 of the Ain 
2000. As such, the same is not sustainable under law.   

 
29. During hearing of this appeal, learned Advocate for respondent No.1, informant 

produced some photostat copies of medical documents showing that the victim wife admitted 
into CDM Hospital, Rajshahi on 28.7.2014 and after receiving treatment, she was discharged 
from there  on 30.7.2014 and the hospital authority issued discharge certificate and injury 
certificate and forwarded those to the concern police station. Learned Advocate submits that  
the IO, for the reasons best known to him, did not mention those facts in the charge sheet and 
accordingly, an opportunity should be given to the informant so that he could produce those 
medical documents to the trial Court for taking additional evidence. We have carefully 
perused the medical documents. Admittedly, those medical documents were issued by a 
private hospital having trade license issued by the city corporation and license for running 
private hospital issued by the Director General of Health Services. On perusal of those 
documents it appears that those are general licenses for running private hospital but are not 
the recognition of the Government for the purpose of medical examination of the victim of 
the commission of an offence under the Ain in view of the provision under section 32(1) of 
the Ain 2000. Those medical documents, being not obtained in accordance with law, would 
not help the prosecution to improve it’s case.  Accordingly, we are unable to accept the 
contention of the learned Advocate for respondent.      

 
30. For the reasons stated above, we find merit in this appeal which should be allowed. 
 
31. In the result, the appeal is allowed. The impugned order dated 31.1.2016 is set aside. 

The accused appellants are discharged from the allegation and released from their bail bonds.
   

32. As prayed, the learned Advocate for respondent No.1 is permitted to take back the 
original copy of Discharge Certificate (Annexure X-4 to the supplementary affidavit) by 
furnishing Photostat copy thereof.  

 
33. Communicate a copy of this judgment to the Court concerned at once.  
 
 


